
FILED 

SUPREME COURT 

STATE OF WASHINGTON 

113012024 3:43 PM 

BY ERIN L. LENNON 

CLERK 

FILED 

Court of Appeals 

Division I 

State of Washington 

111612024 4:32 PM 

Supreme Court No. __ _ 
COA No. 83899-7-1 

IN THE SUPREME COURT OF THE STATE OF 
WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

V. 

ERIC KRUEGER, 

Appellant. 

ON APPEAL FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR SNOHOMISH COUNTY 

PETITION FOR REVIEW 

Jessica Wolfe 
Attorney for Petitioner, Eric Krueger 

WASHINGTON APPELLATE PROJECT 
1511 Third A venue, Suite 610 

Seattle, Washington 98101 
(206) 587-2711

102732-0

PROPOSED REDACTED



TABLE OF CONTENTS 

A. INTRODUCTION ................................................................. I 

B. IDENTITY OF PETITIONER AND DECISION BELOW . 2

C. ISSUES PRESENTED FOR REVIEW ................................. 2 

C. STATEMENT OF THE CASE ............................................ 6 

1. Eric and his friend Robert plan a robbery, but Eric
flees the scene at the last minute. Robert shoots and
kills two people, and both he and Eric are convicted of
aggravated murder ............................................................ 6 

2. Following Monschke, Eric is resentenced to 40 years . .... 9 

D. ARGUMENT ..................................................................... 13 

1. Review is warranted to clarify that this Court's
juvenile sentencing case law applies to Monschke
class members . ............................................................... 13 

a. This Court should accept review to clarify that the
constitutional prohibition on "de facto life"
sentences applies to Monschke class members
when their crimes reflect the mitigating qualities of
youth . ........................................................................ 13 

b. Review is warranted to clarify that courts have
Houston-Sconiers discretion in sentencing
Monschke class members . ......................................... 16 

2. The Court of Appeals' opinion conflicts with this
Court's opinion in Delbosque, warranting review . ........ 18 

11 



3. The Court of Appeals erred in declining to review

Eric's claim that his right to an impartial sentencing

was violated .................................................................... 20 

E. CONCLUSION ................................................................... 22 

111 



TABLE OF AUTHORITIES 

Cases 
Bear Cloud v. State, 334 P.3d 132 (Wyo. 2014) ...................... 14 

In re the Pers. Restraint of Monschke, 197 Wn.2d 305, 482 
P.3d 276 (2021), ............................................................. passim 

Matter of Ali, 196 Wn.2d 220, 474 P.3d 507 (2020) ........ 14, 15 

Matter of Boyd, 25 Wn. App. 2d 1007, 2022 WL 17974658 
(Dec. 28, 2022) ..................................................................... 16 

Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L.Ed.2d 
407 (2012) ....................................................................... 13, 20 

People v. Buffer, 137 N.E. 3d 763 (Ill. 2019) .......................... 14 

Sherman v. State, 128 Wn.2d 164, 905 P.2d 355 (1995) ......... 21 

State v. Delbosque, 195 Wn.2d 106, 456 P.3d 806 (2020) .. 4, 20 

State v. Gentry, 183 Wn.2d 749, 356 P.3d 714 (2015) ............ 22 

State v. Haag, 198 Wn.2d 309, 495 P.3d 241 (2021) .......... 2, 14 

State v. Houston-Sconiers, 188 Wn.2d 1, 391 P.3d 409 (2017) 3 

State v. Kelliher, 873 S.E. 2d 366 (N.C. 2022) ........................ 14 

State v. Solis-Diaz, 187 Wn.2d 535, 387 P.3d 703 (2018) ....... 20 

Rules 
RAP 13 .4 ........................................................................... passim 

RAP 18.17 ................................................................................ 23 

IV 



Constitutional Provisions 

Const. art. I,§ 14 .................................................................. 2, 13 

Const. art. I, § 22 ...................................................................... 20 

U.S. Const. amend. VI.. .............................................................. 5 

U.S. Const. amend. XIV ............................................................. 5 

V 



A. INTRODUCTION

Miller prohibits sentencing defendants under the age of 

18 to life without parole when their crimes reflect the 

mitigating qualities of youth. This Court's Monschke decision 

extended Miller's sentencing protections to people like Eric 

Krueger, who committed the crime of aggravated murder 

between the ages of 18 and 21. 

Yet Monschke left several questions unanswered for 

lower courts, including whether it extended Haag's prohibition 

on de facto life sentences, or Houston-Sconiers' unfettered 

sentencing discretion, to Monschke class members. In a 

published opinion, the Court of Appeals held these precedents 

do not apply to Eric as he was over the age of 18 at the time of 

the crimes. This Court should take review to provide guidance 

to lower courts in sentencing Monschke class members. 
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B. IDENTITY OF PETITIONER AND DECISION BELOW

Eric Krueger, the petitioner, asks this Court to review the 

published opinion of the Court of Appeals in State v. Krueger, 

540 P.3d 126 (2023). 

C. ISSUES PRESENTED FOR REVIEW

1. In In re the Pers. Restraint of Monschke, 197 Wn.2d

305, 482 P.3d 276 (2021), this Court held that article I, section 

14 prohibits life sentences for youth between the ages of 18 to 

21 who commit aggravated murder ("Monschke class 

members"), when the crime reflects the mitigating qualities of 

youth. In State v. Haag, 198 Wn.2d 309, 495 P.3d 241 (2021), 

this Court held a court imposes a "de facto life sentence" on a 

youth under the age of 18 if that youth "will have no 

opportunity to truly reenter society or have any meaningful life 

outside of prison." Id. at 327. Here, the resentencing court 

found Eric's crime reflected the mitigating qualities of youth, 

and a life sentence was therefore unconstitutional. Yet the 

court sentenced Eric to 40 years, which will not make him 
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eligible for release until he is 60 years old. This Court should 

take review to clarify if Haag's constitutional prohibition on 

"de facto life sentences" for youth whose crimes reflect the 

mitigating qualities of youth extends to M onschke class 

members, and if the 40-year sentence imposed here amounts to 

a "de facto" life sentence. RAP 13.4(b)(3). 

2. In State v. Houston-Sconiers, 188 Wn.2d 1,391 P.3d

409 (2017), this Court held that sentencing courts have the 

constitutional discretion to impose any sentence on youth under 

the age of 18, including the discretion to waive mandatory 

firearm enhancements. InMonschke, this Court cited Houston­

Sconiers for the proposition that "mandatory sentences for 

youthful defendants are unconstitutional." Monschke, 197 

Wn.2d at 311-12. Here, the resentencing court imposed a five­

year firearm enhancement without considering if it had the 

discretion to waive it. This Court should take review to 

determine if the absolute sentencing discretion enumerated in 
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Houston-Sconiers applies toMonschke class members. RAP 

l 3.4(b )(3).

3. In State v. Delbosque, 195 Wn.2d 106,456 P.3d 806

(2020), this Court held that when a youth has spent significant 

time in prison prior to resentencing, courts must focus on the 

degree of rehabilitation that has occurred, as opposed to the 

facts of the underlying crime. This Court further held that a 

sentencing court may not disregard mitigation evidence or 

mischaracterize the conclusions of experts. Here, the 

resentencing court focused on the evidence of Eric's 

premeditation and guilt-qualities present in every aggravated 

murder case-as opposed to Eric's demonstrated rehabilitation. 

And, contrary to an uncontroverted expert opinion, the 

sentencing court found it "inconceivable" that Eric could not 

appreciate the risks and consequences of his actions. Yet the 

Court of Appeals concluded Eric's resentencing complied with 

Delbosque. This Court should take review as the Court of 
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Appeals' opinion misapplies Delbosque' s directives. RAP 

13 .4(b )(1 ), (3 ). 

4. Before the Court of Appeals, Eric argued his

resentencing violated due process as the sentencing judge did 

not disclose that she was employed by the prosecuting 

attorney's appellate unit at the time of Eric's original appeal. 

U.S. Const. amend. VI; XIV. He asked for reassignment to a 

new judge on remand. However, the Court of Appeals refused 

to review this due process claim on the basis that it was not 

ordering resentencing on other grounds. This Court should take 

review to clarify that sentencing by a partial court is structural 

error that requires remand for resentencing before a new judge. 

RAP 13.4(b)(3). 
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C. STATEMENT OF THE CASE

1. Eric and his friend Robert plan a robbery, but

Eric flees the scene at the last minute. Robert

shoots and kills two people, and both he and Eric

are convicted of aggravated murder.

CP 310. 

Ron Greenwood called Eric and asked if he could use 

Eric's scale to weigh some meth. CP 114. Eric invited Ron 

over, and Ron used Eric's scale. CP 115, 118. After Ron left, 

Eric noticed that money he left near was missing. CP 116. He 

concluded Ron stole his money. CP 116. 

Eric took a cab to his friend Robert Anderson's house. 

CP 118. Eric told Robert that Ron had robbed him, and that 

Ron had a lot of meth and cash on him. CP 118-19. Eric and 

Robert decided to rob Ron at gunpoint for his money and drugs. 

CP 119-20. 
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Eric carried a gun regularly "for safety purposes" and had 

recently purchased a second gun that he let Robert use. CP 

120, 125. From Eric's understanding, they were not planning 

on using the guns unless Ron "got rowdy or some, you know, if 

he, ifhe ended up having a gun on him." CP 154. 

High on meth, Robert proposed killing Ron instead of 

just robbing him. CP 50, 125. 

- Another of Eric's friends, who was also present for

the conversation, thought Robert's suggestion "was just drug 

talk. I didn't believe it would actually happen until it was too 

late, and I don't think Eric did either." CP 311. 

Robert and Eric set up a fake buy with Ron as a pretense 

for the robbery. CP 121. While they waited for Ron, Eric 

watched Robert take the bullets out of his gun and wipe his 

prints off of them. CP 124. Eric did not wipe the bullets in the 

gun he was carrying. CP 125. 
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Ron and his friend Brady Brown picked up Robert and 

Eric in a car. CP 123. Ron and Brady sat in the front seat of 

the car while Robert and Eric sat in the back. CP 128. Eric 

later explained that Robert "kept looking over at me like, 

waiting for me to okay it." CP 128. Eric shook his head "no" 

at Ron. CP 129. 

Eric suddenly had a "gut feeling" that he needed "to get 

outta the car." CP 129. Eric made up an excuse that Robert 

had forgotten his money and that they needed to go back to 

Robert's house to retrieve it. CP 128-29. Once at the house, 

Eric made another excuse and walked away from the car, 

hopped a fence, and hid behind a tree. CP 131-32. 

Ron drove off with Robert and Brady in the car. CP 132. 

Robert later shot and killed both Ron and Brady. CP 136, 139. 

Police quickly zeroed in on Robert and Eric as the 

culprits. CP 67. Eric, under the influence of drugs, readily 

admitted illegal conduct to police-including unlawful 

possession of weapons and drug distribution. CP 115, 133, 
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163. However, Eric was clearly under the false impression that

he could not be held responsible for Ron and Brady's murders 

because he "wasn't there." CP 140, 158. 

Eric was charged and convicted after a joint trial for 

aggravated first degree murder, two counts of first degree 

murder, conspiracy to commit first degree robbery, and 

unlawful possession of a firearm in the first degree. CP 69. He 

was sentenced to life without the opportunity for parole, plus a 

sixty month firearm enhancement. CP 73. 

2. Following Monschke, Eric is resentenced to 40

years.

Eric has spent the entire period of his incarceration drug­

free. RP 39;- He has also worked steadily, earning 

commendations from prison staff for his "natural leadership" 
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abilities. CP 198, 200, 201. He put his earnings towards 

restitution for Ron and Brady's families. RP 37. 

For the past decade, he has remained 

infraction-free. CP 325. 

In 2021, Eric became eligible for resentencing pursuant 

to this Court's decision in Monschke. At his resentencing 

hearing, Eric presented evidence of his rehabilitation. -

■ 

In light of this evidence, Eric requested a sentence of 

time served. RP 36, 39. The State, on the other hand, 
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requested a 40-year sentence, as advocated by Ron and Brady's 

family members. RP 6-31. 

The resentencing court acknowledged Eric had "adverse 

childhood experiences" that "probably impacted his decision­

making at the time," and that he was both "youthful" and 

"immature." RP 42. Accordingly, the court agreed that "I 

don't believe that life without parole is the appropriate sentence 

at this time." RP 43. 

However, the court stated it believed Eric had done only 

the "minimum" while incarcerated, and further placed an 

emphasis on the underlying facts of the crime, stating: "There 

was a level of planning here on the part of [Eric] that makes it 

impossible for this Court to grant the defense's request now for 

him to be released with no further time served." RP 43. The 

court found it "inconceivable" that Eric did not anticipate Ron 

and Brady's murders, "regardless of the youthfulness at the 

time of the crime." RP 43. 

11 



Accordingly, the court imposed the State's requested 

sentence of 40 years, including a five-year firearm 

enhancement, asserting this was the "appropriate balancing" 

and "will allow for release." RP 43-44. 

Following appeal, it came to the attention of appellate 

counsel that the sentencing judge was employed by the 

prosecuting attorney's appellate unit at the time of Eric's 

original appeal in the 1990s. 3/ 13/2023 RP 6-7. However, this 

information was not disclosed to the parties prior to the 

resentencing. Id. at 11. At a post-sentencing hearing, the judge 

acknowledged this information should have been disclosed. Id. 

at 12. 

The Court of Appeals affirmed Eric's 40-year sentence 

in a published opinion. In doing so, it held this Court's 

opinions in Haag and Houston-Sconiers did not apply to 

Monschke class members. Op. at 6-8, 14-15. It also held the 

resentencing had complied with this Court's Delbosque 

opinion. Id. at 8-13. The Court reasoned that because it was 

12 



affirming the sentence, it was not required to assess whether the 

resentencing judge was impartial. Id. at 15. 

D. ARGUMENT 

1. Review is warranted to clarify that this Court's 

juvenile sentencing case law applies to Monschke class 

members. 

a. This Court should accept review to clarify that the 
constitutional prohibition on "de facto life" 
sentences applies to Monschke class members 
when their crimes reflect the mitigating qualities of 
youth. 

Twenty-year-olds like Eric are "essentially juveniles in 

all but name at the time of their crimes." Matter of Monschke, 

197 Wn.2d 305, 312, 482 P.3d 276 (2021) (plurality). 

Accordingly, pursuant to article I, section 14, "Miller's 

prohibition on mandatory L WOP sentences" extends to 

youthful defendants under the age of 21. Id. at 329 (citing 

Miller v. Alabama, 567 U.S. 460, 132 S. Ct. 2455, 183 L.Ed.2d 

407 (2012)). Miller forbids life without parole for defendants 

whose crimes reflect the "mitigating qualities of youth." Miller, 

567 U.S. at 476, 489. 
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Miller's prohibition applies to both "life sentences and de 

facto life sentences." Matter of Ali, 196 Wn.2d 220,246,474 

P.3d 507 (2020). In State v. Haag, this Court defined a "de 

facto life sentence" to mean a juvenile defendant "will have no 

opportunity to truly reenter society or have any meaningful life 

outside of prison." State v. Haag, 198 Wn.2d 309,327,495 

P.3d 241 (2021) (citation and quotation omitted). 

Here, the sentencing court concluded a life sentence was 

not appropriate for Eric as the crime reflected mitigating 

qualities of youth. RP 41--44. Yet the court imposed a 

sentence of 40 years, meaning Eric is expected to be 60 years 

old when he is released. Id. Other state supreme courts have 

recognized 40 years is a de facto life sentence, including North 

Carolina, Illinois and Wyoming-as has the United States 

Sentencing Commission. See State v. Kelliher, 873 S.E. 2d 

366, 388-89 (N.C. 2022); People v. Buffer, 137 N.E. 3d 763, 

774 (Ill. 2019); Bear Cloud v. State, 334 P.3d 132, 136, 142--43 

(Wyo. 2014). 
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The Court of Appeals affirmed the 40-year sentence, 

reasoning the constitutional prohibition on de facto life 

sentences only applied to defendants under the age of 18. Op. 

at 8. Specifically, the Court of Appeals noted that "[n]o case 

has extended [Monschke] to de facto life sentences," and 

therefore "there is no prohibition on de facto life sentences for 

youthful offenders" between the ages of 18 and 21. Op. at 8. 

However, as previously explained, Monschke extended 

Miller's protections to youthful defendants up to the age of 21. 

197 Wn.2d at 329. And Miller applies equally to actual and de 

facto life sentences. Ali, 196 Wn.2d at 246. The Court of 

Appeals' opinion therefore appears to contravene Monschke's 

promise of resentencing in accordance with Miller's 

protections. This Court should accept review to clarify that the 

constitutional prohibition on on de facto life sentences applies 

to Monschke class members, and also to provide further 

guidance to sentencing courts on the parameters of a de facto 

life sentence. RAP 13.4(b)(3). 
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b. Review is warranted to clarify that courts have 
Houston-Sconiers discretion in sentencing 
Monschke class members. 

In Monschke, this Court stated that "[ m ]andatory 

sentences for youthful defendants are unconstitutional." 

Monschke, 197 Wn.2d at 323. In doing so, this Court cited both 

Miller and Houston-Sconiers, the latter of which held courts 

have the discretion "to impose any sentence below the 

otherwise applicable SRA range and/or sentence 

enhancements" based on youth. 188 Wn.2d at 21. In 

accordance with this language, Division Two of the Court of 

Appeals held in an unpublished opinion that Monschke 

extended Houston-Sconiers' promise of absolute sentencing 

discretion to courts resentencing defendants aged 18, 19, and 20 

convicted of aggravated murder. See Matter of Boyd, 25 Wn. 

App. 2d 1007, 2022 WL 17974658 at *2 (Dec. 28, 2022) 

( unpublished). 

In Eric's case, Division One of the Court of Appeals held 

just the opposite. Specifically, the Court held "Houston-
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Sconier 's [sic] holding is narrow and applies only to juveniles." 

Op. at 14. The Court further held that "[ a]s a 20-year-old, 

[Eric] was not a juvenile offender facing adult court-he was an 

adult." Op. at 14. These contravenes this Court's 

pronouncement that twenty-year-olds like Eric are "essentially 

juveniles in all but name at the time of their crimes." 

Monschke, 197 Wn.2d at 312. 

As the Court of Appeals noted, "Monschke does not 

address firearm enhancement discretion." Op. at 14-15. Nor 

does it precisely explain how sentencing courts are to exercise 

their discretion in sentencing Monschke class members. As 

Boyd and this case demonstrate, different divisions of the Court 

of Appeals differ onMonschke's application. Review is 

therefore warranted to clarify the level of discretion courts may 

employ in sentencingMonschke class members. RAP 

l 3.4(b )(3). 
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2. The Court of Appeals' opinion conflicts with this 

Court's opinion in Delbosque, warranting review. 

In State v. Delbosque, this Court provided detailed 

guidance for courts resentencing youthful defendants. 195 

Wn.2d 106,456 P.3d 806 (2020). Delbosque provides that 

when a youthful defendant has spent significant time in prison 

prior to a resentencing, the court must conduct "a forward-

looking assessment of the defendant's capacity for change or 

propensity for incorrigibility, rather than a backward-focused 

review of the defendant's criminal history." Id. at 122. 

Delbosque further held that a sentencing court may not 

disregard mitigation evidence or mischaracterize the 

conclusions drawn by experts. Id. at 118-19. 

Here, the sentencing court largely ignored Eric's 

demonstrated capacity for change over the course of 25 years of 

incarceration, focusing instead on the circumstances of the 

underlying crime. RP 42-43. The court also found it 

"inconceivable" that Eric's youthfulness significantly impacted 
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his ability to appreciate the risks and consequences of his 

actions, 

- RP43; 

The Court of Appeals held the sentencing court's heavy 

focus on the underlying circumstances of the crime was "well 

within its discretion," as was its disregard of the expert report. 

Op. at 10, 12-13. But these holdings contravene Delbosque's 

clear directives. A sentencing court does not have the authority 

to exercise discretion in a manner that violates this Court's 

precedent. 

The Court of Appeals also approved the sentencing 

court's conclusion that Eric "did little more than what was 

expected of him in prison." Op. at 9. This appears to commend 

holding Monschke class members to an impossibly high 

standard of exceptional rehabilitation. Op. at 11-12. This in 

tum flips the presumption of Miller on its head. Eric did not 

need to show that he was exceptionally rehabilitated; rather, he 

only needed to demonstrate he was not the "rare" youthful 

1 9  



offender whose crime reflects "irreparable corruption"-and 

thus deserving of a life sentence. Miller, 567 U.S. at 479 

( citation and quotation marks omitted). He did so by 

demonstrating his capacity for change. Delbosque, 195 Wn.2d 

at 122. Because the Court of Appeals' opinion sanctioned the 

sentencing court's departure from the clear guidance of 

Delbosque, this Court should take review. RAP 13 .4(b )(1 ), (3). 

3. The Court of Appeals erred in declining to review 

Eric's claim that his right to an impartial sentencing 

was violated. 

"Under the state and federal constitutions, a criminal 

defendant has the right to be tried and sentenced by an impartial 

court." State v. Solis-Diaz, 187 Wn.2d 535,539,387 P.3d 703 

(2018) (citing U.S. Const. amend VI, XIV; Const. art. I,§ 22). 

"Pursuant to the appearance of fairness doctrine, a judicial 

proceeding is valid if a reasonable prudent, disinterested 

observer would conclude that the parties received a fair, 

impartial, and neutral hearing." Id. 
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"The law requires more than an impartial judge; it 

requires that the judge also appear to be impartial." Id. 

Accordingly, "[w]here a trial judge's decisions are tainted by 

even a mere suspicion of partiality, the effect on the public's 

confidence in our judicial system can be debilitating." Sherman 

v. State, 128 Wn.2d 164,205, 905 P.2d 355 (1995). 

Here, the resentencing judge did not disclose her prior 

employment with the prosecuting attorney's appellate unit 

while Eric's original appeal was pending. Before the Court of 

Appeals, Eric argued the judge's failure to disclose this 

information "tainted" her resentencing decision with the 

"suspicion of partiality" to the extent that it undermined public 

trust in the judicial system. See Sherman, 128 Wn.2d at 205. 

However, the Court of Appeals "decline[ d] to reach this 

issue" on the basis that it otherwise affirmed the sentence 

imposed. Op. at 15. The Court of Appeals provided no citation 

to authority. This Court has previously reached the merits of an 

appearance of fairness claim when otherwise affirming the trial 
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court's decision. See State v. Gentry, 183 Wn.2d 749, 752-53, 

356 P.3d 714 (2015). This Court should take review to clarify 

that sentencing before an impartial court is structural error, and 

that appellate courts cannot decline to adjudicate such claims on 

appeal when the sentence is affirmed on other grounds. RAP 

13.4(b )(3). 

E. CONCLUSION 

This Court's decision in Monschke provided people like 

Eric with the promise of resentencing in accordance with 

Miller's protections. Unfortunately, sentencing courts have 

little guidance in how to exercise discretion in sentencing 

Monschke class members. This Court should take review to 

clarify that de facto life sentences are unconstitutional for 

Monschke class members whose crimes reflect the mitigating 

qualities of youth, and that courts have absolute sentencing 

discretion in determining an appropriate sentence for these 

individuals, including the waiver of otherwise mandatory 

sentences. 
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F I LED 
1 2/1 4/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 
D IVIS ION ONE  

STATE OF WAS H I NGTON , No .  83899-7-1 

V .  

ERIC LEE KRU EGER,  

Respondent ,  

Appe l lant .  

ORDER GRANT ING 
MOTION TO PU BL ISH 

Respondent State of Wash ington moved for pub l icat ion of the op in ion fi led 

on October 23 ,  2023 .  Appel lant Eric Krueger has fi led an answer. A panel of the 

court has reconsidered its prior determ inat ion not to pub l ish the op in ion for the 

above entit led matter and has found that it is of precedent ia l  val ue and shou ld be 

pub l ished . 

Now, therefore it is hereby 

ORDERED that the written op in ion , fi led on October 23 ,  2023 sha l l  be 

pub l ished and printed in the Wash ington Appel late Reports . 

FOR TH E COU RT: 



F I LED 
1 0/23/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

STATE OF WAS H I NGTON , 

Respondent ,  
V .  

ERIC LEE KRUGER ,  

Appel lant .  

No. 83899-7- 1 

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

SM ITH , C . J .  - I n  1 998 ,  a j u ry convicted Eric Lee Krueger ,  then 20 years 

o ld , of fi rst deg ree agg ravated murder ,  two counts of fi rst deg ree murder ,  

consp i racy to commit fi rst deg ree robbery,  and fi rst deg ree un lawfu l possess ion 

of a fi rearm with fi rearm enhancements for the th ree counts of mu rder ,  

sentencing h im to l ife without poss ib i l ity of paro le .  I n  2022 , fo l lowi ng our 

Supreme Court's decis ion i n  I n  re Pers .  Restra int of Monschke ,  1 which concluded 

that a sentence of mandatory l ife without the poss ib i l ity of parole was 

unconstitutiona l  for youthfu l offenders ,  Krueger was resentenced to 420 months 

with a 60 month fi rearm enhancement ,  for a tota l of 40 years .  On appea l ,  Kruger 

contends the resentencing cou rt erred by,  ( 1 )  impos ing a de facto l ife sentence ,  

(2) fa i l i ng to appropriate ly weigh h is rehab i l itative efforts , (3) fi nd i ng that Krueger 

made m in imal  rehab i l itative efforts and that h is youthfu l ness d id not impact h is 

decis ion-maki ng , and (4) fa i l i ng to waive the fi rearm enhancement. He also 

1 1 97 Wn .2d 305 , 482 P . 3d 276 (202 1 ) .  
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seeks a new j udge on remand , assert ing a vio lat ion of the appearance of fa i rness 

doctri ne .  F i nd i ng no error, we affi rm . 

FACTS 

Background 

In  January 1 997 , Eric Krueger bought methamphetam ine (meth) from 

Ronald Greenwood . During the transact ion , approximate ly $ 1 40 fe l l  out of 

Krueger's pocket onto the floor. He p icked it up ,  p laced it on the table between 

them , and then left the room .  When he retu rned , both Greenwood and the 

money were gone .  Krueger became angry, bel ievi ng Greenwood had sto len the 

money. 

Later that even i ng ,  Krueger ,  sti l l  angry,  went to Robert Anderson 's house 

seeking he lp to rob Greenwood . I n  add ition to retriev ing the sto len money, 

Krueger i ntended to take any cash or d rugs that Greenwood m ight have , and 

l i kely h is stereo system .  The two men spent about an hour  d iscuss ing robb ing 

Greenwood at  gunpo int .  Krueger routi ne ly carried a gun and had recently 

pu rchased another ,  which he offered to Anderson .  When Anderson suggested 

ki l l i ng Greenwood , Krueger d id not object . 

Fol lowing th is d iscuss ion , Krueger paged Greenwood , asking h im to meet 

to buy meth . G reenwood arrived , accompan ied by Brady Brown , about 1 5  

m i nutes later .  Both Krueger and Anderson were armed . 

Once i n  Greenwood 's car, Krueger started havi ng second thoughts about 

the robbery.  He l ied about havi ng forgotten money for the deal and asked 

Anderson to go get it .  Krueger fo l lowed , stat ing they were waiti ng on a th i rd 
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person to bring the money. Once they were both out of the vehicle, Anderson 

ind icated it was time to fo llow through on their plan. Krueger walked away and 

hopped a fence. Greenwood and Brown had stayed in the vehicle. Anderson 

got back in the car, the three men drove away, and Anderson ultimately shot 

Greenwood and Brown. 

Krueger heard the gunshots and went back to find the car empty. He then 

rejoined Anderson and together they searched the car for drugs before driving it 

to a nearby motel. At the motel, Krueger and Anderson d iscovered while 

watching television that Greenwood had survived the initial shooting. When 

Krueger and Anderson realized that Greenwood had survived,  Krueger lamented 

that Anderson had not done "the full thing, instead of screwing around" and 

Anderson suggested that "there's a lways a way to sneak into the hospital and 

take care of someth ing." Greenwood later died in the hospita l .  Krueger, having 

recognized that he owned the gun that had killed two men, tossed the gun case 

into some bushes at the motel. Over the next few days, he retrieved the gun, 

buried it  in his backyard , dug it  up, and sold it. 

Krueger provided this timeline in an interview with the Snohomish County 

Sheriff's Office four days after the shooting. He further told a detective that he 

had watched Anderson wipe the bullets with a towel before putting them in the 

gun.  Krueger explained that Anderson was "making sure, just in case he used 

[the gun]" that there would be no fingerprints on the shells. When asked, 

Krueger denied wiping off his own bul lets but stated he believed someone else 

had done the same to the bullets in his gun in the days prior to the shooting. 
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He continued ,  stat ing that he had considered ki l l i ng Greenwood but 

decided agai nst it .  He exp la i ned that he had stepped out of the car when he d id 

because he was afra id the s ituation wou ld esca late and Anderson wou ld shoot 

someone.  

Krueger was charged with and convicted of fi rst deg ree agg ravated 

mu rder ,  two counts of fi rst deg ree murder ,  consp i racy to comm it fi rst deg ree 

robbery,  and fi rst deg ree un lawfu l possess ion of a fi rearm with fi rearm 

enhancements for the th ree counts of mu rder .  In March 1 998 ,  he was sentenced 

to l ife without the poss ib i l ity of paro le .  

Resentenc ing 

I n  August 202 1 , the tr ial cou rt ordered resentencing fo l lowing our  

Supreme Court's decis ion i n  Monschke ,  which held l ife sentences without the 

poss ib i l ity of parole unconstitutiona l  for youthfu l offenders .  Krueger was 20 years 

o ld at the t ime of h is  offense. The resentencing hear ing took p lace in  March 

2022 . 

Per Monschke ,  the resentencing court considered the "m it igati ng 

c i rcumstances re lated to the defendant's youth . "  Defense counsel sought a 25-

year sentence with t ime served . Defense counsel poi nted to Dr .  Megan Carter's 

expert test imony about Krueger's youthfu lness and decreased ab i l ity to 

understand r isk and consequences and the DOC records as i nd icative of 

Krueger's rehab i l itative efforts . The State ag reed that youth was a m it igati ng 

qua l ity but argued that the natu re of the crime and Krueger's lack of rehab i l itation 

warranted fu rther t ime i n  prison .  
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After consider ing Krueger's youth and balancing it agai nst h is i nvolvement 

i n  the p lann ing and understand ing of the risks of the crime ,  the court ag reed with 

the State and fo l lowed its recommendation . The court resentenced Krueger to 

420 months with an add it iona l  60 months for the fi rearm enhancement, for a tota l 

of 40 years .  Krueger appeals .  

ANALYS IS  

Krueger ra ises five issues on appea l ,  i nc lud i ng whether h is sentence i s  a 

de facto l ife sentence ,  whether the appropriate consideration was g iven to 

rehab i l itative factors , whether certa i n  factual fi nd i ngs are supported by 

substant ia l  evidence ,  whether the court shou ld have waived h is fi rearm 

enhancements ,  and whether the court vio lated the appearance of fa i rness 

doctri ne .  We add ress each in  tu rn .  

Standard of Review 

"We wi l l  reverse a sentencing court's decis ion on ly if we fi nd 'a clear 

abuse of d iscret ion or  m isapp l ication of the law . '  " State v .  Delbosque ,  1 95 

Wn .2d 1 06 ,  1 1 6 , 456 P . 3d 806 (2020) ( i nternal quotat ion marks om itted) (quoti ng 

State v .  B la i r , 1 9 1 Wn .2d 1 55 , 1 59 , 42 1 P . 3d 937 (20 1 8) ) .  A cou rt abuses its 

d iscret ion when " ' its decis ion is man ifestly un reasonab le or based upon 

untenab le g rounds . '  " Delbosque ,  1 95 Wn .2d at 1 1 6 ( i nternal quotat ion marks 

om itted) (quoti ng State v. Lamb ,  1 75 Wn .2d 1 2 1 , 1 27 ,  285 P . 3d 27 (20 1 2) ) .  " 

'The untenable g rounds basis app l ies if the factual fi nd ings are unsupported by 

the record . ' " Delbosque ,  1 95 Wn .2d at 1 1 6 ( i nternal quotat ion marks om itted) 

(quoti ng Lamb ,  1 75 Wn .2d at 1 27) . 
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De Facto Life Sentence 

Krueger contends that the cou rt erred i n  impos ing a de facto l ife sentence ,  

assert ing that Monschke extended the  proh ib it ion aga inst sentencing j uven i les to 

de facto l ife sentences to youthfu l offenders as wel l .  We d isag ree . 

Sentencing standards for j uven i les are d ifferent than those of ad u lts 

because "the E ighth Amendment to the U n ited States Constitution compels us to 

recogn ize that ch i l d ren are d ifferent . "  State v. Houston-Scon iers ,  1 88 Wn .2d 1 ,  

1 8 , 39 1 P . 3d 409 (20 1 7) .  Thus ,  mandatory l ife imprisonment without parole for 

defendants under the age of 1 8  at the t ime of the i r  crimes vio lates the E ighth 

Amendment. M i l ler  v .  Alabama ,  567 U . S .  460 , 465 ,  1 32 S. Ct. 2455 , 1 83 L .  Ed . 

2d 407 (20 1 2) .  Th is proh ib it ion also " 'app l [ ies] to j uven i le hom icide offenders 

fac ing de facto- l ife without parole sentences , not just ' l itera l '  l ife without parole 

sentences . ' " State v .  Haag , 1 98 Wn .2d 309 , 320 , 495 P . 3d 24 1 (202 1 )  

(alterat ion i n  orig ina l )  (q uot ing State v .  Ramos , 1 87 Wn .2d 420 ,  437,  387 P . 3d 

650 (20 1 7)) . But there is no brig ht- l i ne test for what constitutes a de facto l ife 

sentence .  See, �. Haag ,  1 98 Wn .2d at 327 (ho ld ing that a 46 year sentence 

constituted a de facto l ife sentence based on the defendant's specific 

c i rcumstances) ; In re Pers .  Restra int of H i nton ,  1 Wn .3d 3 1 7 ,  360 , 525 P . 3d 1 56 

(2023) (McCloud , J . ,  concu rri ng i n  d issent) (ho ld ing that a 37-year sentence was 

not a de facto l ife sentence) ; State v. Anderson , 200 Wn .2d 266 , 280 ,  5 1 6 P . 3d 

1 2 1 3  (2022) (ho ld ing that a de facto l ife sentence may be appropriate if the crime 

is not m it igated by youth) . Whether a sentence is a de facto l ife sentence is a 
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fact-specific i nqu i ry closely tied to i nterpret ing what constitutes a "mean i ngfu l l ife 

outs ide of prison . "  Haag , 1 98 Wn .2d at 327 . 

As with j uven i les , there are sentencing l im itat ions for youthfu l offenders .  

Whereas j uven i le offenders are "any i nd ivid ua l  who is under the ch rono log ical 

age of 1 8  years , "  what constitutes a "youthfu l "  offender is not statutori ly cod ified 

and subject to i nterpretation . RCW 1 3 .40 . 020( 1 7) (defi n i ng "j uven i le" offender) ;  

Monschke ,  1 97 Wn .2d a t  3 1 2 n . 8  (noti ng that "youthfu l "  offenders can be 

between 1 7  and 25 years o ld ) .  For youthfu l offenders fac ing a mandatory l ife 

sentence without the poss ib i l ity of paro le ,  a cou rt must exercise the same 

d iscret ion i n  sentenci ng an 1 8- ,  1 9- ,  and 20-year-old as when sentencing a 1 7-

year-o ld . Monschke ,  1 97 Wn .2d at 329 .  Wash i ngton cou rts , however, have 

repeated ly decl i ned to extend Monschke's ru l ing to other fact scenarios . See, 

�. In re Pers .  Restra int of Wi l l iams,  1 8  Wn . App .  2d 707 , 7 1 6 , 493 P . 3d 779 

(202 1 )  (hold ing the Supreme Court l im ited Monschke to the agg ravated fi rst 

deg ree mu rder statute) ; State v. Nevarez , 24 Wn . App .  2d 56 , 62 , 5 1 9 P . 3d 252 

(2022) (hold ing that Monschke was inapp l icable because the defendant d id not 

rece ive a mandatory l ife without parole sentence) ; State v. Meza , 22 Wn . App .  2d 

5 1 4 , 545 , 5 1 2  P . 3d 608 (2022) (ho ld ing that Monschke did not categorica l ly 

extend len iency based on the m it igati ng factors of youth) . 

Here ,  Krueger was 20 years o ld at the t ime he committed h is crime,  

making h im a youthfu l offender rather than a j uven i le offender .  Therefore , we do 

not need to reach whether the proh ib it ion on de facto l ife sentences for j uven i les 

app l ies or whether Krueger's sentence was a de facto l ife sentence at a l l . 

7 



No .  83899-7- 1/8 

Although Krueger proceeds as if Monschke's ru l i ng  extends to de facto l ife 

sentences for youthfu l offenders ,  our  Supreme Court was carefu l to deta i l  the 

specific c i rcumstances where the m it igati ng factors of youth app ly .  Monschke ,  

1 97 Wn .2d a t  329 .  No case has extended those c i rcumstances to inc lude de  

facto l ife sentences and Krueger provides no authority for that proposit ion . 

Krueger is a youthfu l offender and g iven that there is no proh ib it ion on de facto 

l ife sentences for youthfu l offenders ,  the court d id not err i n  sentencing h im to 40 

years i n  prison s imp ly because he i ns ists it wou ld amount to a de facto l ife 

sentence .  

Appropriate Weight of Rehab i l itat ion Evidence 

Krueger asserts that the sentenc ing court erred by focus ing more on the 

facts of Krueger's crime than on h is rehab i l itation efforts . He contends that the 

court fa i led to mean i ngfu l ly cons ider h is rehab i l itat ion and that h is job 

performance ,  participation in ed ucational  p rog ramming , and p rison record shou ld 

have impacted the resentencing court's decis ion more .  We d isag ree . After 

consider ing a l l  the evidence before it ,  the court appropriate ly considered and 

weighed Krueger's rehab i l itative act ions du ring sentencing . 

At resentencing , the court must conduct "a forward- looki ng assessment of 

the defendant's capacity for change or propens ity for i ncorrig ib i l ity ,  rather than a 

backward-focused review of the defendant's crim ina l  h istory . "  Delbosque ,  1 95 

Wn .2d at 1 22 .  But the court is not proh ib ited from consider ing the defendant's 

crim ina l  h istory at a l l .  Delbosque ,  1 95 Wn .2d at 1 22 .  We review a resentenc ing 

dec is ion for abuse of d iscretion .  Delbosque ,  1 95 Wn .2d at 1 1 6 .  
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Here, the resentencing court specifica lly recognized its duty to consider 

Krueger's rehabi litative actions. The court stated: 

[T]his Court is now faced with the decision and the responsibil ity to 

meaningfully consider both the mitigating qualities of youth at the 

time of the commission of this offense given the defendant's age of 

just shy of 21 and, additionally, consider the defendant's 

rehabilitation during the last 25 years of incarceration. 

Having considered the whole record, the court determined that Krueger 

made little effort to rehabilitate himself. In reaching this conclusion, the court 

considered Krueger's DOC record, the letters written in support from fe llow 

inmates, Krueger's psychological evaluation, and listened to Krueger's own 

testimony. Krueger's DOC record shows that the few classes he took in his 25 

years in prison could have been completed in the span of one year and that he 

did not seek out any further education. It does not show Kruger involved in any 

mentorship. And Krueger's testimony, stating "I never thought it would have went 

that far. I mean, I tried to figure it out for years, and I couldn't really come up with 

nothing, because I can't speak for someone else,"  displayed his reluctance to 

take accountability for his own role in the crime. Dr. Carter's psychological 

evaluation focused on Krueger's immaturity at the time of his crime, but this does 

not contradict the court's determination that Krueger did little more than what was 

expected of him in prison and has not shown much growth. 

The court also appropriately looked to the facts of the crime in making its 

determination. For instance, in an interview with the sheriff's office, Kruger 

stated that he had considered kill ing Greenwood himself, "just to make it an 

easier job." He also acknowledged that robbing Greenwood was his idea, that he 
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provided Anderson with the g u n ,  and that he had watched as Anderson wiped 

the bu l lets for fi ngerpr ints .  The cou rt reasoned that these facts i nd icated a 

p lanned robbery, desp ite Krueger's assertions that he never i ntended for anyone 

to get hu rt .  After balancing Krueger's adverse ch i ld hood experiences, h is youth 

and immatu rity ,  and h is rehab i l itative efforts aga inst h is ro le in the p lann i ng and 

execution of the orig ina l  offense, the court concl uded that it wou ld not be 

appropriate to impose a 25 year sentence .  

The court's ru l i ng  i s  we l l  with i n  its d iscret ion as  a sentencing court .  The 

fact that the defendant d isag rees with the concl us ion does not mean that the 

court d id not consider al l of the evidence .  We conclude that the court 

appropriate ly cons idered Krueger's rehab i l itat ion over the facts of h is underlyi ng 

offense . 

Cha l lenged Factual  F ind i ngs 

Krueger chal lenges two of the court's factual fi nd i ngs on appeal , ( 1 ) that 

he engaged i n  the "m in imum th ings that a person wou ld do wh i le i ncarcerated , "  

and  (2) that i t  was " i nconce ivable" that Krueger's youth l im ited h is ab i l ity to 

appreciate the r isks and consequences of h is  action . Substant ia l  evidence 

supports both fi nd i ngs .  

" 'We review fi nd i ngs of  fact for substant ia l  evidence , '  which 'exists where 

there is a sufficient quantity of evidence i n  the record to persuade a fa i r-m inded , 

rationa l  person of the truth of the fi nd i ng . '  " Haag , 1 98 Wn .2d at 3 1 7 ( i nternal 

quotat ion marks om itted) (quot ing Lamb ,  1 23 Wn .2d at 1 27) . 
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1 .  Krueger's Rehab i l itative Effort 

Krueger contends that the resentenc ing court's fi nd ing  that he had 

engaged on ly in the m in imum rehab i l itative behavior in prison was unsupported 

by substantia l  evidence .  We d isag ree . 

Here ,  Krueger's DOC record , Krueger's psycholog ical eva l uation , and 

Krueger's own testimony support the court's fi nd i ng that Krueger made m in imal  

efforts toward rehab i l itation . As noted , Krueger's DOC record shows that the few 

classes he took i n  h is 25 years i n  prison cou ld have been completed i n  the span 

of one year .  He d id not seek out any fu rther ed ucation .  He d id not engage in 

any substance abuse treatment. And h is DOC record does not document any 

form of mentorsh ip .  Krueger testified that h is mentorsh ip  was not "on the books" 

and that he'd "done more rehab i l itat ion prog rams than what they've said , "  but 

acknowledged that he had not done as much as others seeking resentencing 

had . Rather ,  he spoke to "teach ing staff how to do the i r  own jobs . "  Sufficient 

evidence exists for a fa i r-m i nded , rat ional  person to determ ine that Krueger had 

"been engag ing i n  the m in imum th ings that a person wou ld do wh i le 

i ncarcerated . "  The court looki ng for more than the m in imum is not-as Krueger 

asserts-asking for exceptional  rehab i l itation . 

And beyond the evidence of Krueger's rehab i l itative act ions i n  p rison ,  h is  

test imony at  the resentenc ing d id l itt le to  show that he had accepted 

respons ib i l ity for h is act ions .  Although Krueger apolog ized to the Greenwood 

and Brown fam i l ies ,  he focused on h is "ch icken [ ing]  out" and "try ing to fit in with 

an o lder crowd that [he] shou ld have never been i nvo lved with . "  He d id not 
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acknowledge h is ro le i n  organ izi ng the robbery,  nor d id he take accountab i l ity for 

any of h is actions afterwards .  Substant ia l  evidence supports the cou rt's fi nd ing  

that Krueger made m in ima l  efforts toward rehab i l itat ion . 

2 .  Impact of Youthfu l ness 

Krueger s im i larly contends that the resentencing cou rt fi nd ing it 

" i nconce ivab le" that Kruger's youthfu lness s ign ificantly impacted h is ab i l ity to 

appreciate risks and consequences was unsupported by the record . Krueger 

poi nts to h is psych iatric eva luation , argu ing that the resentenc ing cou rt's 

conc lus ion contrad icted the on ly expert evidence .  We do not fi nd this argument 

persuasive .  

Krueger re l ies exclus ively on the  test imony of  Dr .  Megan Carter, the 

psycholog ist who conducted h is forens ic menta l hea lth eva luation ,  as evidence of 

h is i nab i l ity to appreciate risk and consequences at the t ime of h is offense .  He 

asserts that the cou rt " ignored the uncontroverted op in ion of an expert" and erred 

i n  concl ud ing that he was capable of understand i ng the risks and consequences 

associated with the crime .  I n  her eva luation , D r. Carter stated that she be l ieved 

Krueger "d id not consider the consequences of the i n it ia l  robbery p lan and 

bel ieved he cou ld s imply remove h imself from the act to no longer be i nvo lved" 

and that th is " i nd icate[d] youthfu l th i nking and lack of p lann i ng or understand i ng 

of the situation . "  The court has d iscret ion i n  resentencing . There is no 

requ i rement that the court ag ree with an expert witness . The cou rt specifica l ly 

cons idered Dr .  Carter's evidence .  However, the cou rt determ ined that Krueger's 

act ions were not s imp ly the resu lt of adverse ch i ld hood experiences and 
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immaturity as Dr. Carter opined and that he was not just a young person making 

a bad choice due to other people. The judge referenced Krueger planning the 

crime for revenge and the details involved before and after the murders as 

reasons this was not solely due to youth. 

The evidence here supports the court's finding that Krueger understood 

the risks and consequences of his actions. For example, Krueger provided the 

gun for the robbery and, despite asserting that he never intended to shoot 

anyone, he arranged the kil l ing. Almost every admission in Krueger's four-hour 

interview with the sheriff's office ind icates that he understood the risks and 

consequences of robbing someone at gunpoint. In  fact, Krueger explained that 

he stepped out of the car when he did because he was afraid that Anderson 

would shoot the men. And once Anderson did just that, Krueger searched 

Greenwood's car for money and drugs. In addition, when Krueger and Anderson 

realized,  through watching the news in the motel, that Greenwood had survived,  

Krueger complained that Anderson had not done "the fu ll thing, instead of 

screwing around." Krueger anticipated violence coming, acknowledging that he 

understood the risks and consequences of his actions. And even if he did not 

intend for anyone to be killed , the kil l ing did not deter Krueger from fo llowing 

through with the intended robbery. 

Substantial evidence supported the court's finding that Krueger's youth did 

not sign ificantly impact his ability to appreciate risks and consequences. 
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F i rearm Enhancement 

Krueger argues that under Houston-Scon iers ,  which g rants cou rts 

d iscret ion when sentencing j uven i les to impose any sentence below the 

otherwise app l icab le range and enhancements ,  the resentencing court had 

d iscret ion to waive the mandatory fi rearm enhancement . Because Houston­

Scon iers does not app ly to Krueger as a youthfu l offender ,  the resentencing court 

d id not have d iscret ion and appropriate ly imposed the fi rearm enhancement. 

The Sentencing Reform Act of 1 98 1  (SRA) , chapter 9 . 94A RCW, requ i res 

a mandatory five-year enhancement if the offender or an accompl ice was armed 

with a fi rearm . RCW 9 . 94A.533(3) (a) . Houston-Scon iers provides that 

"sentencing courts must have absol ute d iscret ion to depart as far as they want 

below otherwise app l icab le SRA ranges and/or sentenc ing enhancements when 

sentencing j uven i les in ad u lt cou rt . "  1 88 Wn .2d at 9 .  

Throughout h is briefing , Krueger attempts to extend Monschke to apply 

j uven i le standards to a l l  youthfu l offenders .  Conti nu ing i n  that ve i n ,  Krueger 

asserts that the resentenc ing cou rt had d iscret ion as to the fi rearm enhancement, 

desp ite being 20 years o ld at the t ime of h is offense .  But Houston-Scon ier's 

ho ld ing is narrow and app l ies on ly to j uven i les . 1 88 Wn .2d at 9 .  As a 20-year­

o ld , Krueger was not a j uven i le offender facing ad u lt cou rt-he was an ad u lt .  

And desp ite h is  assert ion to the contrary, Monschke does not provide cou rts with 

"fu l l  d iscret ion to depart from the sentencing gu ide l i nes and otherwise mandatory 

sentencing enhancements" for adu lts . Monschke does not add ress fi rearm 
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enhancement d iscretion at a l l .2 Per the language of the statute , the court was 

requ ired to impose the five-year firearm enhancement. There was no d iscretion 

to be abuse and the court d id not err in imposing the firearm enhancement. 

Appearance of Fairness 

F inal ly, Krueger contends that the sentencing judge violated the 

appearance of fairness doctrine and asks that h is case be assigned to a new 

judge on remand . Because we affirm the resentencing court ,  we decl ine to reach 

this issue. 

Affirm .  

WE CONCUR: 

2 Th is court addressed th is issue in an unpubl ished opin ion in 202 1 , 
specifical ly decl in ing to extend Monschke to the firearm enhancement d iscretion 
of Houston-Scon iers .  State v. Kasparova, No. 8 1 1 09-6-1 , s l ip op. at 40 (Wash . 
Ct. App. Nov. 1 5 , 202 1 )  (unpubl ished) https://www.courts.wa.gov/opin ions/pdf/ 
8 1 1 096. pdf. 
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